















































































































































































































































































greementdid notaffectthe determination ofsovereignty overdisputed
islands.④ThisattitudeisclearlymanifestedinArticle1,whichprovidesthat
“withrespecttotheRyukyuIslandsandtheDaitoIslands,theUnitedStatesof
AmericarelinquishesinfavorofJapanalrightsandinterestsunderArticle3
oftheTreatyofPeacewithJapansignedatthecityofSanFrancisco”and“ful
responsibilityandauthorityfortheexerciseofalpowersofadministration,
legislationandjurisdictionovertheterritoryandinhabitants”ofthesaid
891
①
②
③
④
Thecommuniquéstates,“JapanshalbestrippedofaltheislandsinthePacificwhichshe
hasseizedoroccupiedsincethebeginningofthefirstWorldWarin1914,andthatalthe
territoriesJapanhasstolenfromtheChinese,suchasManchuria,Formosa,andThePes-
cadores,shalberestoredtotheRepublicofChina.”Forfultext,see“CairoCommuniqué,
December1,1943,”NationalDietLibrary,http://www.ndl.go.jp/constitution/e/
shiryo/01/002_46shoshi.html.
Accordingtotheproclamation,“(8)ThetermsoftheCairodeclarationshalbecarried
outandJapanesesovereigntyshalbelimitedtotheislandsofHonshu,Hokkaido,Kyu-
shu,Shikokuandsuchminorislandsaswedetermine.”
U.S.CivilAdministrationoftheRyukyuIslands,OfficeoftheDeputyGovernor,Civil
AdministrationProclamationNo.27,GeographicalBoundariesoftheRyukyuIslands,25
December1953,athttp://www.niraikanai.wwma.net/pages/archive/caproc27.html.
SenateCommitteeonForeignRelations,HearingsontheOkinawaReversionTreatybe-
foretheSenateCommitteeonForeignRelations,92ndCongress,1stsess.,1971,p.11.
islands.①
AmongtherightsandinterestsrelinquishedtoJapan,therewerenorights
ofpossessionanddisposition,whichareessentialelementsofsovereignty.Moreo-
ver,eventheUnitedStatesreceivedadministrativerightsonly,notsovereignty,over
theislandsmentionedinArticle3oftheSanFranciscoPeaceTreaty.
C.U.S.AdministrationoftheDiaoyuIslands
U.S.administrationoftheDiaoyuIslandsofficialybeganin1953after
theissuanceoftheU.S.CivilAdministrationoftheRyukyuIslandsProclama-
tionNo.27,whichdefinedtheDiaoyuIslandsaswithintheboundariesofthe
RyukyuIslands.②Intheproclamation,theUnitedStatesdeclaredthat“thege-
ographicboundariesoftheU.S.CivilAdministrationandtheGovernmentof
theRyukyuIslandsasheretoforesetforthintheProclamations,”is“incon-
formitywiththetermsoftheJapaneseTreatyofPeace,signed8September
1951.”③Therewas,however,noexplicitmentionoftheDiaoyuIslandsinArti-
cle3oftheSanFranciscoPeaceTreaty,whichprovidedthat:
JapanwillconcurinanyproposaloftheUnitedStatestotheUnited
Nationstoplaceunderitstrusteeshipsystem,withtheUnitedStatesasthe
soleadministeringauthority,NanseiShotosouthof29deg.northlati-
tude(includingtheRyukyuIslandsandtheDaitoIslands),NanpoShoto
southofSofuGan (includingtheBoninIslands,RosarioIslandandthe
VolcanoIslands)andPareceVelaandMarcusIsland.Pendingthemak-
ingofsuchaproposalandaffirmativeactionthereon,theUnitedStates
willhavetherighttoexerciseallandanypowersofadministration,leg-
islationandjurisdictionovertheterritory andinhabitantsofthese
islands,includingtheirterritorialwaters.④
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AgreementbetweenJapanandtheUnitedStatesofAmericaConcerningtheRyukyu
IslandsandtheDaitoIslands,“TheWorldandJapan”DatabaseProject,DatabaseofJapa-
nesePoliticsandInternationalRelations,InstituteofOrientalCulture,UniversityofToky-
o,athttp://www.ioc.u-tokyo.ac.jp/~worldjpn/documents/texts/docs/19710617.
T1E.html.
SenateCommitteeonForeignRelations,OkinawaReversionTreaty,p.149,152.
CivilAdministrationoftheRyukyuIslands,GeographicalBoundariesoftheRyukyu
Islands.
TreatyofPeacewithJapan,8September1951,UnitedNationsTreatySeries1952,no.
1832,pp.46-164.
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AtthetimeofthesigningoftheOkinawareversiontreaty,severalU.S.
StateDepartmentofficialsassertedthatalthoughArticle3oftheSanFrancisco
PeaceTreatydidnotmentiontheDiaoyuIslands,“theUnitedStatesandJapan
understoodthewordingofNanseiShotosouthof29degreesnorthlatitudeto
includetheSenkakuIslands”.①
FromtheChineseperspective,thisassertionisnotrationalandreliablebe-
causeChinawasnotapartystatetoanyofthethreeagreements.Thedecisive
factorforChinaisnothowtheUnitedStatesorJapaninterpretedorunder-
stoodtherelevantprovisions,butthatthethreedocumentsdidnothaveany
bindingeffectonChina,sincethegeneralruleofinternationallawisthat“a
treatydoesnotcreateeitherobligationsorrightsforathirdStatewithoutits
consent.”②
Ⅳ.CooperationoftheCoastalStatesoftheSemi-enclosed
EastChinaSea
  TheEastChinaSeaissurroundedbythreecoastalcountriesandconnected
totheWesternPacificOceanbyseveralstraitswithintheso-caledfirstisland
chain.Moreover,thewatercolumnoftheEastChinaSeaitselfconsistsentire-
lyoftheterritorialseasandEEZsofChina,Japan,andSouthKorea.
AccordingtoArticle122ofUNCLOS,theEastChinaSeaisasemi-en-
closedsea,whichisdefinedas“agulf,basin,orseasurroundedbytwoormore
Statesandconnectedtoanotherseaortheoceanbyanarrowoutletorconsis-
tingentirelyorprimarilyoftheterritorialseasandexclusiveeconomiczonesof
twoormorecoastalStates.”③Article123ofUNCLOSprovidesforfourspe-
cificareasofcooperationamongstatesborderingenclosedorsemi-enclosed
seas:
1.tocoordinatethemanagement,conservation,explorationandex-
ploitationofthelivingresourcesofthesea;
002
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②
③
LarryA.Niksch,Senkaku(Diaoyu)IslandsDispute:TheU.S.LegalRelationshipand
Obligations,CRSReportforCongress,Report96-798,30September1996.
UnitedNations,ViennaConventionontheLawofTreaties,TreatySeries1155,Art.34.
Jim-HyunPaik,ExploitationofNaturalResources:PotentialforConflictsinNortheastA-
sia,inSamBatemanandStephenBatesed.,CalmingtheWaters:InitiativesforAsiaPa-
cificMaritimeCooperation.Canberra:StrategicandDefenceStudiesCentre,Research
SchoolofPacificandAsianStudies,AustralianNationalUniversity,1996.
2.tocoordinatetheimplementationoftheirrightsanddutieswith
respecttotheprotectionandpreservationofthemarineenvironment;
3.tocoordinatetheirscientificresearchpoliciesandundertakewhere
appropriatejointprogramsofscientificresearchinthearea;
4.toinvite,asappropriate,otherinterestedStatesorinternational
organizationstocooperatewiththeminfurtheranceoftheprovisionsof
thisarticle.①
Withregardtocooperationinthemanagement,conservation,exploration,
andexploitationofthelivingresourcesoftheEastChinaSea,therealreadyex-
iststhe1997Sino-JapaneseFisheryAgreement.Inordertoimplementthe
partnershipdescribedinArticle123,however,ChinaandJapanneedtocombine
thisagreementwithenhancedcooperationontheprotectionandpreservationof
themarineenvironmentandscientificresearch.Tothisend,thetwocountries
havealreadymadeanefforttobuilda“conflictavoidanceregimeonscientific
research.”②OnFebruary13,2001,ChinaandJapanexchangedanoteverbale
proposingtheestablishmentofamutualpriornotificationsystemonscientific
researchintheEastChinaSea,③butthesystemdidnotworksuccessfulyfor
atleasttworeasons.First,Chinahasbeencautiousfromtheverybeginninga-
boutJapan’ssuggestionforestablishingsuchasystem,duetothelackofana-
greed-uponboundaryintheEastChinaSea.④The2001noteverbaleonmutual
priornotificationonscientificresearchisnotatreaty.ChineseForeignMinis-
tryspokespersonJiangYu’sremarksonFebruary8,2007,showthatChinais
notconsideringpriornotificationonscientificresearchwithinitsownEEZand
continentalshelfasanobligation,butonlyasanoptionalmeasuretakenby
eachside,aimingatstrengtheningthemutualconfidenceandbilateralrela-
tions,anditshouldnotaffecttheattitudesofbothsidesontheissuesconcern-
ingthelawofthesea.ScientificresearchinthesurroundingwatersoftheDi-
aoyuIslandsisanexerciseofChinesesovereignright,whichhasnothingtodo
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UNConventionontheLawoftheSea,PartIX,athttp://www.un.org/Depts/los/con-
vention_agreements/texts/unclos/closindx.htm.
MarkJ.ValenciaandYoshihisaAmae,RegimeBuildingintheEastChinaSea,OceanDe-
velopment&InternationalLaw,vol.34,no.2,2003,p.198.
Japan,ChinaAgreementonMaritimeNoticeSystemDetailed,BBCMonitoringAsiaPacif-
ic,13February2001.
Supranote,p.198.
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withthe“mutualpriornotificationsystem.”①
Second,thereisnoclearpropositiononthescopeofapplicationofthepriornoti-
ficationsystem.Thenoteverbalesimplystatesthateachsidemustinformtheother
atleasttwomonthsbeforeitsresearchshipsplantoenterwatersneartheother
countryifitisanareainwhichthatcountry“takesinterest.”②
However,ChinaandJapanmustbeverycautiousaboutinviting,inthe
wordsofUNCLOS,“otherinterestedstatesorinternationalorganizationsto
cooperatewiththeminfurtheranceoftheprovisionsofthisarticle,”sincethe
maritimeissuesanddisputesintheEastChinaSeaarealmosttotalybilateral.
SouthKoreaisalsopertinenttothedelimitationofthecontinentalshelfand
fisheriesactivities,buttheKoreanclaimscoveraverylimitedarea.Theobliga-
tiontocooperateprovidedinArticle123ofUNCLOSis,afteral,anobligation
to“endeavor,”whichencouragesmainlyregionalandbilateralcooperationof
thecoastalstatesofanenclosedorsemi-enclosedsea.
Ⅴ.OverlappingClaimsintheEastChinaSea
andthe1982UNCLOS
A.Japan’sClaimonMaritimeBoundaries:
FromMedianLinetoTwoHundredNauticalMiles
  JapanratifiedUNCLOSonJune20,1996.Initsdomesticlaws,Japan
claimsonmaritimeboundariesasfolows:asystemofstraightbaselines;a
twelvenauticalmileterritorialseaextendingfromthestraitbaselines;three
nauticalmilesofterritorialseaintheSoya,Tsugaru,Osumi,Tsushima,and
Koreastraits;andatwo-hundrednauticalmileEEZfromthestraightbase-
lines,withtheDiaoyuIslandsasthebasisforaful EEZandcontinental
shelf.③
Beginninginthe1970s,thewel-knownJapaneseattitudeonthemaritime
boundaryintheEastChinaSeawas“themedianlineprinciple.”TheJapanese
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Sino-JapanesePriorNotificationSystemonScientificResearchAimingatStrengthening
MutualConfidenceandBilateralRelations,XinhuaNews,8February2007,athttp://
news.xinhuanet.com/world/2007-02/08/content_5715679.htm.
MarkJ.Valencia,TheEastChinaSeaDispute:Context,ClaimsIssuesandPossibleSolu-
tions,AsianPerspective,vol.31,no.1,2007,pp.127-128.
MarkJ.Valencia,TheEastChinaSeaDispute:Context,ClaimsIssuesandPossibleSolu-
tions,AsianPerspective,vol.31,no.1,2007,p.142.
governmenthadinsistedthatJapan’sunilateralydrawnmedianlineshouldbe
thedelimitationboundarybothfortheEEZsandforthecontinentalshelvesof
ChinaandJapanintheEastChinaSea.Thewesternsideofthemedianlinehas
beenrecognizedinternationalyasanundisputedarea.Chinarejectsthemedian
lineaslegalybindingsincenoSino-Japaneseagreementexistsontheboundary
oftheEEZ,andaccordingtoArticle74oftheUNCLOS,“thedelimitationof
theexclusiveeconomiczonebetweenStates…shalbeeffectedbyagreementon
thebasisofinternationallaw.”However,inordertoavoidcreatingtensions,
sincethe1970sChinahaslimiteditsexplorationandexploitationofnaturalgas
andoiltothenon-disputedareas.①InJune2004,however,Japanraiseditsfirst
objectionstoChineseactivitiesattheChunxiaogasandoilfield,theundisputed
areawhereChinahadbeenconductingexplorationofresourcesforabout30
years,onthegroundsthatChinamaysiphonofresourcesthatmaylieonitssideof
theline.Furthermore,JapanbegantoclaimthatChunxiao—togetherwithother
Chinesegasandoilfields—arealsolocatedinthedisputedwaters.②
B.China’sClaim:AnInflexibleNaturalProlongationAttitude?
ChinaratifiedUNCLOSonJune7,1996.OnJune26,1998,Chinaadopted
theExclusiveEconomicZoneandContinentalShelfAct,declaringatwo-hun-
drednauticalmileEEZ.Asfarasthebreadthofthecontinentalshelf,Article2
oftheEEZandContinentalShelfLawprovidesthat:
TheContinentalshelfofthePeople’sRepublicofChinacomprises
theseabedandsubsoilofthesubmarineareasthatextendbeyonditsterri-
torialseathroughoutthenaturalprolongationofitslandterritorytothe
outeredgeofthecontinentalmargin,ortothedistanceof200nautical
milesfromthebaselinesfrom whichthebreathoftheterritorialseais
measuredwheretheouteredgeofthecontinentalmargindoesnotextend
uptothatdistance.
Whereisthe“outeredgeofthecontinentalmargin”intheEastChinaSea
accordingtoChineseclaims?China’sofficialstanceonthispointbecameclear
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MarkJ.ValenciaandYoshihisaAmae,RegimeBuildingintheEastChinaSea,OceanDe-
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onMay11,2009,whenitsubmittedthepreliminarysurveyfindingsontheout-
erlimitsofitscontinentalshelftotheUNCommissionontheLimitsofthe
ContinentalShelf(CLCS).Initssubmission,Chinaclaimsanextendedconti-
nentalshelfbeyondtwohundrednauticalmilestothewesternslopeoftheO-
kinawaTrough.① However,China’sclaimonthebreadthofthecontinental
shelfisflexible.ConsistentwithArticle2ofthe1998EEZandContinental
ShelfLaw,Chinareiteratedinthesubmissionitsintentto,“throughpeaceful
negotiation,delimitthecontinentalshelfwithStateswithoppositeoradjacent
coastsbyagreementonthebasisoftheinternationallawandtheequitable
principle.”
Inthe1992LawontheTerritorialSeaandtheContiguousZone,China
madethefolowingclaims:straightbaselinesconnectingbase-pointsonthema-
inlandcoastandtheoutermostcoastalislands;aterritorialseaextending
twelvenauticalmilesfromthesebaselinesandfromoffshoreislands,including
specificalytheDiaoyuIslands;acontiguouszoneextendingtwelvenauticalmi-
lesfromtheouterlimitoftheterritorialsea;andsovereigntyovertheDiaoyu
Islands.②
ChinahasneveracceptedtheJapanesemedianlineasevenapreliminary
lineforthenegotiationonthedelimitationofthecontinentalshelfandEEZ,be-
causeJapandrewthemedianlineunilateraly,withtheDiaoyuIslandsasbase-
linepoints.ChinaopposestheJapanesemedianlinenotonlybecauseChina
doesnotbelievethatthemethodofequidistancehasdevelopedintoaruleof
customaryinternationallawinmaritimedelimitation,butalsobecausetheme-
dianlineitselfwasdrawnwithoutconsultationwithChina.
Ⅳ.CurrentPositiveDevelopmentsintheEastChinaSea
Despitethesovereigntydisputeandthelegalconfrontationsontheprinci-
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①
②
ForeignMinistrySpokespersonMaZhaoxu’sRemarksonChina’sSubmissionofPreliminaryIn-
formationIndicativeoftheOuterLimitsoftheContinentalShelfBeyond200NauticalMiles,
MinistryofForeignAffairsofthePeople’sRepublicofChinawebsite,athttp://www.fmprc.
gov.cn/eng/xwfw/s2510/t562208.htm;UNDivisionforOceanAffairsandtheLawofthe
Sea,PreliminaryInformationontheOuterLimitsoftheContinentalShelfBeyond200Nautical
MilesofthePeople’sRepublicofChina,11May2009,athttp://www.un.org/Depts/los/clcs_
new/submissions_files/preliminary/chn2009preliminaryinformation_english.pdf.
MarkJ.Valencia,TheEastChinaSeaDispute:Context,ClaimsIssuesandPossibleSolu-
tions,AsianPerspective,vol.31,no.1,2007,p.139.
pleofdelimitation,therearestilseveralpositivedevelopmentsinSino-Japa-
nesemaritimeissues.Thepoliticalanddiplomaticeffortsofbothsidespointto
abilateraltosettlethemaritimedelimitationdisputepeacefulyandontheba-
sisofinternationallaw.AccordingtoArticles74and84ofUNCLOS:
Thedelimitationoftheexclusiveeconomiczoneandthecontinental
shelfshallbeeffectedbyagreementonthebasisofinternationallaw,in
ordertoachieveanequitablesolution.Pendingagreement,theStatescon-
cerned,inaspiritofunderstandingandcooperation,shallmakeeveryef-
forttoenterintoprovisionalarrangementsofapracticalnatureand,
duringthistransitionalperiod,nottojeopardizeorhamperthereaching
ofthefinalagreement.Sucharrangementsshallbewithoutprejudiceto
thefinaldelimitation.
TheSino-JapaneseFisheryAgreement,whichwentintoeffectin2000,is
thefirstspecificandlegalybindingprovisionalarrangementonthelivingre-
sourcesinthetwocountries’EEZs.①Thetwonationstookanotherpositive
steponJune18,2008.Aftermorethanthreeyearsofarduousconsultations,
ChinaandJapanreachedaconsensusontheEastChinaSeaissue.Sincethena-
tureoftheprincipledconsensuscurrentlyreliesonthepoliticalwilingnessof
thetwocountries,practicalarrangementsonjointdevelopmentwilhingeon
theconclusionofabilateraltreatywithlegalybindingeffect.Theparticipa-
tionofJapaneselegalauthoritiesinthedevelopmentoftheChunxiaooiland
gasfieldinaccordancewithrelevantChineselawswildependonanagreement
andsubsequentexchangeofnotesaswelasthefulfilmentbybothsidesof
theirrespectivedomesticprocedures.Differentinterpretationsoftheprincipled
consensusandotherpassivefactors,however,haveposedchalengestothe
processofconsultation.
A.TheNewSino-JapaneseFisheryAgreement
CooperationonfisheriesrelationsbetweenChinaandJapanbeganin1955,
beforethetwocountrieshadestablishedformaldiplomaticrelations.In1955,
1963,and1965,ChinaandJapanconcludedthreefisheriesagreements,which
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werealnongovernmentalinnature.①In1975,afterthenormalizationofdiplo-
maticrelationsin1972,ChinaandJapanconcludedagovernmentalfisheries
treaty,whichwentintoeffectonAugust15,1975,andguidedfisheriesrelations
intheEastChinaSeaandYelowSeabetweenthetwocountriesuntilJune1,
2000,whenthenewChina-JapanFisheryAgreementcameintoeffect.
ThescopeofapplicationofthenewfisheriesagreementincludestheEEZs
ofChinaandJapanintheEastChinaSea.Upto52milesfromtheirrespective
baselinesintheareabetween27°northlatitudeand30.4°northlatitude,the
principleofcoastalstatejurisdictionisapplied,becausethisareaistheundis-
putedarea.AccordingtoArticle62ofUNCLOS:
ThecoastalStateshalldetermineitscapacitytoharvesttheliving
resourcesoftheexclusiveeconomiczone.WherethecoastalStatedoesnot
havethecapacitytoharvesttheentireallowablecatch,itshall,througha-
greementsorotherarrangementsandpursuanttotheterms,conditions,
lawsandregulationsreferredtoinparagraph4,giveotherStatesaccess
tothesurplusoftheallowablecatch,havingparticularregardtothepro-
visionsofarticles69and70,especiallyinrelationtothedeveloping
Statesmentionedtherein.
Article123ofUNCLOSalsoprovidestheobligationto“endeavor”toco-
ordinatethemanagement,conservation,exploration,andexploitationoftheliv-
ingresourcesoftheseaamongthecoastalstatesofasemi-enclosedsea.Thea-
greementstipulatesthateveryyearJapanandChinamustdeterminethecatch
quotas,fishingareas,andothertermsoffishingforthenationalsandfishing
vesselsoftheothersignatorystatesalowedtofishinitsEEZ.Intheirdeter-
minations,thecountriesmusttakeintoaccounttheconditionofthelivingre-
sources,theirowncapacitiestoharvestthelivingresources,traditionalfishing
operations,andotherrelatedmatters.Indoingso,however,eachstatemust
observetherecommendationsoftheChina-JapanJointFisheriesCommis-
sion.②Theagreementalsoprovidesthateachpartymaytakenecessarymeas-
uresinitsownEEZinaccordancewithinternationallawtoensurethatthena-
tionalsandfishingvesselsoftheotherstateobservethecountries’jointconser-
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②
ParkHeeKwoned.,TheLawoftheSeaandNortheastAsia:AChallengeforCoopera-
tion,TheHague:KluwerLawInternational,2000,p.51.
Sino-JapaneseFisheryAgreement,art.2-3.
vationmeasures.①
WhiletheboundarybetweentheEEZshasnotbeendelimited,threefish-
erieszonesweresetupundertheagreement.Withinthethreezones,special
regimesandjurisdictionsareapplied.Thefirstarea,caledthecentralzone,is
locatedintheareanorthof30.4°northlatitudeandbetween124.45°and127.
3°eastlongitude,withinwhichfishingshipsfrombothcountriesmayconduct
fishingactivitieswithoutobtaininglicensesfromtheotherside.Flagstateju-
risdictionisappliedinthiszone.
Thesecondzoneiscaledtheprovisionalmeasureszone,andislocatedbe-
tween27°and34.4°northlatitude,52nauticalmilesbeyondtherespectivebas-
icterritorialsealinesofthetwocountries.Inthiszone,theprincipleofflag
statejurisdictionisappliedtothemanagementoflivingresources,buttoalim-
itedextent,thetwopartiesexercisejointcontrolorenforcementmeasuresby
takingappropriateconservationandquantitativemanagementmeasures,pursu-
anttothedecisionmadebytheChina-JapanJointFisheriesCommittee.Inthe
provisionalmeasureszone,ifaviolationoftheoperationalrulesandregulations
bythenationalsandfishingvesselsoftheotherpartyisfound,thecontracting
partymaycaltheattentionofsuchnationalsandvesselstothefactofthevio-
lationandnotifytheotherpartyoftheviolation.Thelatterpartyshaltake
necessarymeasuresandnotifytheformeroftheresult.②
Thethirdzoneistheareasouthof27°northlatitudeandwestof125.3°
eastlongitude.DuetothepresenceoftheDiaoyuIslandsandTaiwaninthis
region,theagreementisnotappliedhere,andtheexistingfisheriesregimeis
maintained.
The2000Sino-JapaneseFisheryAgreementisaprovisionalarrangement
ontheusageandprotectionofthelivingresourcesoftheEEZsofthetwo
countriesintheEastChinaSea.Provisionsconcerningtherightofjurisdiction
focusedsolelyonfisherymattersandonfishingshipsflyingJapaneseandChi-
neseflags.Theagreementdidnotaddresswhichsideshouldexercisejurisdic-
tionsonilegalactivitiesoperatedbyothercountries,theprotectionandpreser-
vationofthemarineenvironment,andotherissuesinthefisheryzones,suchas
theexplorationandexploitationofnonlivingresources,marinescientificre-
search,ortheestablishmentanduseofartificialislands,instalations,and
structures.Thus,intheaforementionedfisheryzones,potentialconflictover
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jurisdictionremains,andmayoccasionalytriggertensionsandconfrontations.
B.2008Sino-Japanese“PrincipledConsensus”
OnJune18,2008,ChinesePresidentHuJintaoandJapanesePrimeMinis-
terYasuoFukudareachedaprincipledconsensusonturningtheEastChinaSea
into“aseaofpeace,friendship,andcooperation.”①ChinaandJapanagreedthat
“thetwosideswilconductcooperationinthetransitionalperiodpriortode-
limitationwithoutprejudicingtheirrespectivelegalpositions.”Theannounce-
mentincludedthefolowingthreepoints:cooperationbetweenChinaandJapan
intheEastChinaSea,understandingbetweenChinaandJapanonjointdevel-
opmentoftheEastChinaSea,andunderstandingontheparticipationofJapa-
neselegalpersoninthedevelopmentofChunxiaooilandgasfieldinaccordance
withChineselaws.
Theprocessofjointdevelopmentinvolvesmultiplesteps.First,underthe
principleofmutualbenefit,thetwosidesmustconsultwitheachotherinorder
todecidespecificmattersconcerningjointdevelopment.Then,accordingtothe
conditionsprovidedintheagreement,thetwosideswilcarryoutjointexplora-
tionintheareaswithintheblockforjointdevelopment.Next,thetwocoun-
triesmustselectspecificareasforjointdevelopmentwithintheblock.Thus,
thepreconditionofjointdevelopmentistheconclusionofabilateralagree-
ment.
WithregardtotheChunxiaooilandgasfield,theconsensusprovided
that:
ChineseenterpriseswelcometheparticipationofJapaneselegalper-
soninthedevelopmentoftheexistingoilandgasfieldinChunxiaoin
accordancewiththerelevantlawsofChinagoverningcooperationwith
foreignenterprisesintheexplorationandexploitationofoffshorepetro-
leumresources.②
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China,JapanReachPrincipledConsensusonEastChinaSeaIssue,XinhuaNews,19June
2008,athttp://www.china.org.cn/international/weekly_review/2008-06/19/content_
15863263.htm.
China,JapanreachprincipledconsensusonEastChinaSeaissue,XinhuaNews,18June
2008,athttp://news.xinhuanet.com/english/2008-06/18/content_8394206.htm
Accordingly,ifanyJapaneselegalfigureisinterestedinparticipatingin
thedevelopmentoftheChunxiaooilandgasfield,theymustconsultwiththe
Chineseenterprise.
Thus,itseemsthatthefirststepconcerningjointdevelopmentintheEast
ChinaSeashouldbebusinesstalksbetweenthetwoparties.Ontheother
hand,bothgovernmentsmustalsoconfirmthesetalksandtheirresults,andfor
thatpurpose,thetwogovernmentsmustworktoreachanagreementonanex-
changeofnotesinthenearfuture.Also,thetwosideswil“fulfiltheirrespec-
tivedomesticprocedures”,asrequiredintheprincipledconsensus①.Anyway,
thereisstilsomeambiguityonthemeaningofthe“domesticprocedures”con-
cerningtheChunxiaooilandgasfield.Somemayarguethatbusinesstalks
themselvesshouldsatisfytherequirementof“domesticprocedures,”andthat
thetwogovernmentsneedtostarttheconsultationfirst.
Ⅶ.CurrentProblematicDevelopments
A.CompetingJurisdictionalClaimsintheEastChinaSea
Indisputedwaterswithoverlappingclaimsonthecontinentalshelfand
theEEZ,jointdevelopmentofresourcescouldbeusefulinplacinginabeyance
thetensioncausedbycompetingassertions.Nevertheless,thejointdevelop-
mentindisputedwatersis,afteral,onlyaprovisionalarrangementduringthe
transitionalperiodpriortothefinaldelimitation.Agreementsmainlydesigned
toarrangetheusageandalocationoftheresourcesinquestiontendtoleave
othersovereignrightsandjurisdictionsbelongingtothecoastalstatesinan
ambiguousanduncertainsituation.Thus,thepotentialforconflictsbetween
thecompetingstatesstilexistswhenevereithersideexercisesitssovereign
rightsorjurisdictions.
Forexample,inthe2000Sino-JapaneseFisheryAgreement,thereisno
mentiononthefolowingsovereignrightsandjurisdictions:thesovereignright
ofcoastalstatesovertheproductionofenergyfromthewater,currents,and
winds;jurisdictionsontheestablishmentanduseofartificialislands,instala-
tions,andstructures;marinescientificresearch;andtheprotectionandpreser-
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vationofthemarineenvironment.
Thesituationwilbethesamewiththejointdevelopmentzoneoriginaly
setupinthe2008principledconsensusifafuturebilateralagreementdoesnot
containspecificprovisionsonjurisdictionalissues.
Anotherexampleisthecaseofcompetingjurisdictionsarisingfromthe
sovereigntydisputeovertheDiaoyuIslands.①OnDecember8,2008,twopatrol
vesselsbelongingtotheChinaMarineSurveilancepatroledintheterritorial
watersoftheDiaoyuIslandsforaboutninehours.TheJapanesegovernment
communicateditsprotest,buttheChinesegovernmentdismissedthecom-
plaint,sayingthattheshipswere“justifiedinconductingusualpatrolinwaters
withinChina’sjurisdiction.”AForeignMinistryspokespersonaddedthat“the
DiaoyuIslandsanditsadjacentisletshavebeenChina’sinalienableterritory
sinceancienttimes.TheactivitiesofChina’sMarineSurveilanceshipsare
completelylegitimateandundisputable.”②Thisincidentmarkedthefirsttime
thatChinahadsentpatrolvesselsintheterritorialwatersofthedisputed
islands,buttheJapanesegovernmentpreferstodownplaytheeffectandsignifi-
canceofthisactionbyemphasizingthatthetwopatrolvesselsweresurvey
ships.
InfutureSino-Japaneseconsultationsonjointdevelopmentissues,theDi-
aoyuIslandswilcontinuetobeakeyelement,sincetheseislandsandisletsare
relevanttotheselectionofthejointdevelopmentzonesandthefinaldelimita-
tionagreement.AccordingtotheJapanesenewspaperSankeiShimbun,during
thefourthSino-JapanesemeetingonEastChinaSeaissuesheldinBeijingon
March6-7,2006,ChinaproposedtheinclusionoftheDiaoyuIslandsinthe
jointdevelopmentzones.Japan,however,rejectedtheproposal.Sincetheprin-
cipledconsensusprovidesthat“thetwosideshaveagreedtocontinueconsulta-
tionsfortheearlyrealizationofjointdevelopmentinotherpartsoftheEast
ChinaSea,”③itisquitepossiblethatChinawilpresenttheproposalagainin
futuretalks.
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JapanProtestsChineseSurveyShips,AsianSurveyingandMapping,18December2008,
athttp://www.asmmag.com/20081218308/japan-protests-chinese-survey-ships.
html.
ForeignMinistrySpokespersonLiuJianchao’sRegularPressConferenceon9December
2008,PermanentMissionofthePeople’sRepublicofChinatotheUNwebsite,athttp://
www.china-un.org/eng/fyrth/t525645.htm.
China,JapanreachprincipledconsensusonEastChinaSeaissue,XinhuaNews,18June
2008,athttp://news.xinhuanet.com/english/2008-06/18/content_8394206.htm
B.ConflictingAssertionstoOuterContinentalShelfRights
OnMay11,2009,Chinasubmitted“initialinformationontheouterlimits
ofthecontinentalshelfbeyond200nauticalmilesofsomeseaareasoftheEast
ChinaSea”totheUNsecretarygeneral.Chinabaseditsreportontheprinciple
ofnaturalprolongation,whichhasbeenthelegalbasisforthecountrytoassert
itscontinentalshelfclaimintheEastChinaSeaunderArticle76ofthe1982
UNCLOS.However,Chinahasalwaysstressedthatit“wildelimitatemari-
timeboundaryundertheprincipleoffairnessthroughpeacefulnegotiations
withneighboringcountriesconnectedonthesea,”whichindicatesthatthe
claimofthecontinentalshelftothemarginofOkinawaTroughisnotultimate
anddecisive.①ChinaisreadytotalkwithJapanandtoadjusttheclaim.Thesub-
missionreafirmedChina’slegalpositiononthedelimitationofthecontinentalshelf.
TheUNCLOSwilnotdiscussChina’ssubmissionbecausethesubmissionitselfis
onlyatapreliminarystage,andalsobecausethereexistdelimitationandterritorial
disputesbetweenChinaandJapanintheEastChinaSea.
China’sassertiononthecontinentalshelfconflictswithJapan’sclaimon
thecontinentalshelfandtheEEZ,whichisbasedontheprincipleofequidis-
tance.Nevertheless,itseemsthatJapanhasmodifieditslegalpositiononthe
basisforitscontinentalshelfandEEZinrecentyearsbystressingthat,accord-
ingtoArticle76ofthe1982UNCLOS,Japanhasapotentialrighttoassert
twohundrednauticalmilesofcontinentalshelfandEEZintheEastChinaSea.
Accordingly,theChunxiao,Tianwaitian,andDuanqiaooilandgasfields,which
arelocatedontheChinesesideofthemedianlinedrawnbyJapan,havebecome
“disputedwaters.”Basedonthisnewlegalposition,someJapanesescholars
haveclaimedthatthewholeEastChinaSeacanbeconsidered“disputedwa-
ters.”②ThenewbasisoftheJapaneseclaimshatterstheimplicitconsensus
thatthedisputedseaareasliebetweenthemedianlineclaimedbyJapanand
theOkinawaTroughclaimedbyChina.Wherearethedisputedseaareasbe-
tweenChinaandJapanintheEastChinaSea? Thiswilbethefirstproblem
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thatnegotiatorshavetoresolveinthenearfuture.
C.ProtestsoverJapan’sClaimontheIsletofOkinotorishimaas
aBasisforExtensiveMaritimeClaims
  OnSeptember15,2009,ChinaconfirmeditshardoppositiontoJapan’sap-
plicationtotheUNCLCSinNovember2008,whichaskedforrecognitionof
Japan’scontinentalshelfbasedonOkinotorishima,whichChinaterms“Okino-
torirocks.”AsubpaneloftheUNcommissionbegantoexaminethesubmis-
sionbyJapanthatcausedChinatolodgeitsopposition.China’sForeignMinis-
tryspokespersonJiangYustatedatanewsbriefingthat“China’spositionon
theissueisconsistent,andwehopetheUNCommissionontheLimitsofthe
ContinentalShelfwilhandletheproblemproperly.”
OntheOkinotorishimaissue,theSino-Japanesedisputecentersonthele-
galstatusofthesmalatolsandtheinterpretationofArticle121ofthe1982
UNCLOS.AccordingtoArticle121,paragraph3,ofUNCLOS,“rockswhich
cannotsustainhumanhabitationoreconomiclifeoftheirownshouldhaveno
exclusiveeconomiczoneorcontinentalshelf.”①TheOkinotorishimaissueisa
legaldisputeconcerningtheinterpretationofArticle121oftheUNCLOS.The
disputeisbynomeansonlybetweenJapanandChina;rather,itincludesthe
claimsofalcoastalstatesonOkinotorishima’scontinentalshelfbeyondtwo
hundrednauticalmilesandtheinterestsandrightsoftheotherpartystatesof
the1982UNCLOSunderlegalregimesofthehighseasandthearea.TheOki-
notorishimaissueisnotdirectlyconnectedwiththejointdevelopmentandco-
operationintheEastChinaSea,butChina’smaritimeinterests,includingthe
freedomofthehighseasprovidedinArticle87oftheUNCLOSandtheactivi-
tiesinthearea,wilbehinderedifJapanhasitsway.Inthatsense,theOkino-
torishimamatterisanotherpassivefactoraffectingtheconsultationprocessof
jointdevelopmentintheEastChinaSea.
Inadditiontotherecentproblematicdevelopments,theexistenceofthe
sovereigntydisputeovertheDiaoyuIslands,andthelackofconsensusonthe
functionoftheDiaoyuIslandsinmaritimedelimitation,otherlegalandpolitical
obstaclesmayimpedecooperationonjointdevelopmentofenergyresourcesin
theEastChinaSea.
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① UNCLOS,Art.121,para.3.
ThelackofaSino-JapaneseconsensusonthelegalstatusoftheChunxiao
oilandgasfieldiscausingnewtension.OnJanuary17,2010,JapaneseForeign
MinisterKatsuyaOkadatoldhisChinesecounterpart,ChineseForeignMinister
YangJiechi,thatJapanwil “takecertainaction”ifBeijingviolatesa2008a-
greementoverdisputedgasexplorationprojects.MinisterYangexpressed
strongoppositionafterOkadasuggestedthatJapanmaystartdevelopmenton
itsowninthearea.① WhattheJapanesesidementionedas“thedisputedgas
explorationproject”isclearlytheChunxiaoandTianwaitiangasandoilfields.
Accordingtotheprincipledconsensus,aJapaneselegalpersonmustparticipate
inthedevelopmentoftheChunxiaooilandgasfieldunderChineselaw.The
opposingattitudesonthelegalstatusoftheChunxiaooilfieldresultfromthe
lackofaconsensusonthedisputedareasintheEastChinaSea.Japanformerly
claimedthattheJapanese-drawnmedianlineshouldbethelineofdelimitation.
However,asmentionedabove,Japanchangeditsattitudeontheruleofmari-
timedelimitationfromthewel-knownmedianlinetotwohundrednauticalmi-
les.However,anincidentattheendof2001showedthatatleastatthattime,
Japandidnotconsidertheareaonthewestsideofthemedianlinetobedispu-
tedwaters.Japanreportedtheincidentasfolows:
On21 December2001,Tokyoscrambled20patrolvesselsand14
planesinpursuitofasuspectedNorthKoreanSpyBoatthatwascrui-
singwithinJapan’sExclusiveEconomicZone (EEZ).Theship,which
didnotappeartobecarryinganyfishinggear,ignoredrepeatedorders
tostop.AccordingtoJapaneseCoastGuard (JCG)officials,itspatrol
boatsfired13warningshotsfrom20mmmachineguns.Ontheeveningof
22December,theship’ssterncaughtfire,reportedlyfromaroundfired
byoneofthecoastguardpatrolboatsandcametohalt90minuteslater
afteritwassurroundedbyfourJapanesevessels.Whileheldatbay,the
suspectcrewusedsubmachinegunstofirebackatthepatrolboatsandin-
juredtwocoastguardsailors.Theboatsankabruptlyat22:13local
timewithinChina’sEEZinapproximately90meters(297feet)ofwa-
ter.②
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Thelocationwherethesuspiciousboatsankwasonthewesternsideofthe
medianline.Inordertosalvagethesankboat,Japanesegovernmentnegotiated
withtheChinesegovernmentforseveralmonthsandpaidmorethan100mil-
lionyentosatisfytheChineseside,becauseChinaannouncedthatthearea
whereJapanwasoperatingthesalvagewaswithinChina’sEEZ.Chinaclaimed
thatJapan’sactivityinthatregionhadpreventedChinafromexercisingitssov-
ereignrightoverlivingresourcesandjurisdictionovermarineenvironmental
protection.ThesettlementofthatincidentindicatedthatJapandidnotconsid-
ertheseaareaonthewesternsideofthemedianlineasitsEEZ,norasitscon-
tinentalshelf.TheoverlappingSino-Japanesecontinentalshelfshouldbethe
seabedbetweenthemedianlineclaimedbyJapanandtheOkinawaTrough
claimedbyChina.
Ⅷ.Recommendations
Sino-Japanesecooperationonmaritimeenergyresourcesisfacingadilem-
ma.Nonetheless,althoughchalengesremain,previouseffortstobuildacoop-
erativeframeworkandpositivesignsfolowingChinesePremierWenJiabao’s
visittoJapaninMay2010indicatethatopportunitiesexisttoresolveEastChi-
naSeaissues,especialythedelimitationofmaritimeboundaries.DuringPrem-
ierWen’stalkswithhisJapanesecounterpart,PrimeMinisterYukioHatoya-
ma,theleadersagreedtore-establishahotlinebetweenthetwopremiers,
launchnegotiationsonimplementingtheprincipledconsensusontheEastChi-
naSea,expeditetheestablishmentofamaritimecommunicationmechanism
betweenthecountries’defensedepartments,andsignanagreementonmari-
timerescue.①
Theconclusionofthe2008Sino-Japaneseprincipledconsensusisamajor
steptowardfuturecooperationonmaritimeenergyresources,butitisonlythe
initialstageinalargerprocess.Bothjointdevelopmentasawholeandtheco-
operativedevelopmentoftheChunxiaooilandgasfieldrequirefurthernegotia-
tion.Inotherwords,the2008agreementonlymadeanoutlineforfuturenego-
tiation.Inordertoadvancetheprocessofcooperation,necessaryconditions
andmutualcompromisearerequired.
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① HighlightsofChinesePremier’sTourinJapan,ChinaDaily,1June2010,athttp://
www.chinadaily.com.cn/china/2010wentour/2010-06/01/content_9917026.htm.
First,thetwocountriesmustcontinuetoexchangeviews,eitherofficialy
orunofficialy,inordertoenhancemutualunderstandingandlessendistrust.
ThereisnolegalobligationundertheagreementthatChinaorJapanmust
promisetoholdsuccessfulnegotiations,butaccordingtoArticle283,section2,
ofUNCLOS,theexchangeofviewsisanobligationofpartystates:
Thepartiesshallalsoproceedexpeditiouslytoanexchangeofviews
whereaprocedureforthesettlementofsuchadisputehasbeentermina-
tedwithoutasettlementorwhereasettlementhasbeenreachedandthe
circumstancesrequireconsultationregardingthemannerofimplemen-
tingthesettlement.
Therefore,nomatterhow manydifferencesandconfrontationsexistin
theirrespectivelegalpositions,ChinaandJapan,aspartystatesofUNCLOS,
havetheobligationtokeepexchangingviewsontheirmaritimedisputes.
Second,ChinaandJapanmustreachanarrangementonthedisputedterri-
toryoftheDiaoyuIslands.Internationallawyershavesuggestedthatthecoun-
triesneedtoestablishanagreementtoremoveuseoftheDiaoyuIslandsasa
basisfortheirEEZorcontinentalshelfclaims.Inthisway,thesovereignty
disputecanbeseparatedfromthemaritimedelimitationissue.①
Third,ifbothcountriescanpromotetheprincipledconsensussmoothly,
thentheestablishmentofjointdevelopmentzonesneartheDiaoyuIslands
couldacceleratetheprocessofcooperation.Chinaproposedthesezonesduring
thefourthroundoftheSino-JapanesetalksonEastChinaSeaissues,butthe
Japanesesiderejectedtheproposal.②Accordingtothe2008consensus,“[t]he
twosideshaveagreedtocontinueconsultationsfortheearlyrealizationofjoint
developmentinotherpartsoftheEastChinaSea.”The2008agreementdoes
notdirectlymentiontheDiaoyuIslandsissue,butitsabsencedoesnotmean
thatthematterisirrelevanttotheSino-JapanesemaritimedisputeintheEast
ChinaSea.Onthecontrary,theDiaoyuIslandsissueisthemostessentialfea-
tureofthedispute.Eitherthroughthemodelofjointdevelopmentoralegal
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solution,ChinaandJapanneedtomakearrangementstoresolvethesovereign-
tydispute,whichconstitutesthebasisandeventhepre-conditionforthe
smoothsettlementofthedelimitationissueintheEastChinaSea.
Fourth,thetwocountriesshouldconsiderthepossibilityofresolvingthe
maritimedelimitationdisputethroughaninternationaljudicialsettlement.On
February22,2010,JapaneseChiefCabinetSecretaryHirofumiHiranosaidthat
JapanmaytakeitsdisputewithChinaoverthedevelopmentofanaturalgas
fieldintheEastChinaSeatoaninternationalmaritimetribunal:“Naturaly,we
mayconsidertakingappropriateactioniftheagreementisn’tobserved…We’l
negotiatewithChinaastowhatspecificthingsmightbedone.”①Inanycase,
JapancannottakeChinatoanytribunalorarbitrationunlessChinaagreestodo
thesame,sinceChinahasawrittendeclarationunderArticle298(optionalex-
ceptionstoapplicabilityofsection2)that“theGovernmentofthePeople’sRe-
publicofChinadoesnotacceptanyoftheproceduresprovidedforinSection2
ofPartXVoftheConventionwithrespecttoalthecategoriesofdisputesre-
ferredtoinparagraph1(a)(b)and(c)ofArticle298oftheConvention.”②
Accordingly,JapancannottakeChinatoanyinternationalcourtortribunal—
namely,theInternationalCourtofJustice(ICJ),theInternationalTribunalfor
theLawoftheSea(ITLOS),oranarbitraltribunal—orsubmittheEastChina
Seadisputesunilateraly,unlessChinawithdrawstheabovedeclaration,orthe
twocountriesreachanagreementonthesubmission.③Thisisprimarilybe-
causeArticle299ofUNCLOSrequiresthatadispute“exceptedbyadeclara-
tionmadeunderArticle298fromthedisputesettlementproceduresprovided
forinsection2maybesubmittedtosuchproceduresonlybyagreementofthe
partiestothedispute.”
ChinahasnotrespondeddirectlytotheJapaneseproposal.IsJapansug-
gestingthatitiswilingtoresolvealEastChinaSeaissues,includingthesov-
ereigntydisputeovertheDiaoyuIslands,throughinternationaljudicialsettle-
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ment? OrdoesJapanonlyintendtoseparatethemaritimedelimitationissue
fromthesovereigntydispute?Ineithercase,thesuggestionoftakingtheentire
toaninternationalcourtmayleadtoanexitfromthedilemma,butonlyifthe
twocountriescanreachamutualyacceptablearrangementovertheDiaoyu
Islands.
Historicaly,Chinahasavoidedresolvingdisputesthroughtheinternation-
alcourtsystem.Thisattitudewasunderstandableinthepastyears,whenChi-
nawasisolatedfromtherestoftheworld.Butthesituationisdifferentnowin
lightofChina’sincreasedglobalengagementandthepresenceofChinesejud-
gesintheICJ,theITLOS,andtheInternationalPermanentCourtofArbitra-
tion(IPCA).Moreover,theEastChinaSeadelimitationissuediffersfromdis-
putesintheSouthChinaSea,whereoverlappingclaimsonsovereigntydisputes
andmaritimedelimitationsamongsixpartiesarefartoocomplicatedtobeset-
tledlegalythroughinternationalcourts.
IfChinaandJapanareunabletoreachaconsensusonthescopeofthedis-
putedwatersorthedifferencebetweenjointdevelopmentandcooperativede-
velopment,thenthereseemsnoreasontoadheretothejointdevelopmentmod-
el.AclearlydelimitedmaritimeboundaryintheEastChinaSeawilbemore
favorableforSino-Japanesecooperationinscientificresearch,environmental
protection,andinotherfields.Theproblemofpotentialjurisdictionalconflict
overissuessuchasilegalfishingandotherunlawfulactivitiesoperatedby
shipsofathirdstatecanbedissolvednaturaly.Clearly,ChinaandJapanneed
anewapproachtoresolvetheirlegaldisputes.
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